GUIDANCE NOTE
The PSC Register, or ‘persons with significant control’ register,
brought into effect by the Small Business, Enterprise and
Employment Act 2015 (Act), is a new statutory register which
most LLPs and UK companies will be obliged to keep and
maintain from April 2016. This article will provide readers with
a brief summary of the obligations placed on UK companies
to identify a PSC and to maintain a PSC Register.

Condition 1: directly or indirectly holds more than 25% of the
nominal share capital;

A company’s current register of members records an individual’s or
an entities’ legal interest in shares only. The PSC Register however,
will ensure that the individuals who are the ultimate beneficial
owners and controllers of the company are identified. Any failure by
a company and its officers (being its directors and secretary (if any)
to comply with its obligations to identify a PSC and maintain a PSC
Register will be liable to a criminal offence.

Example:

The obligation to maintain a PSC Register will apply to all UK
companies (except LSE main market and AIM companies which
are subject to other disclosure requirements). For anyone who is
a director or secretary of a company, prompt action will need to be
taken to identify such individuals who they know or suspect to have
significant control over their company.
As well as identifying individuals with significant control, the details
of legal entities will also need to be placed on the PSC Register if
they hold their own PSC Register and are the first relevant legal
entity (RLE) in the company’s ownership chain.

A PERSON WITH SIGNIFICANT CONTROL
An individual will have significant control if at least one of the
following five conditions are met:

Example:

A holds more than 25% of the nominal value of B
Limited’s issued share capital.

		
Condition 2: directly or indirectly controls more than 25% of the
votes at general meeting;
A holds the right to vote at general meetings of B
Limited on all or substantially all matters.

Condition 3: directly or indirectly be able to control the appointment
or removal of a majority of the board;
Example:

A has the right to appoint or remove any of the directors
of B Limited who hold a majority of the voting rights at
board meetings on all or substantially all matters.

Condition 4: actually exercise, or have the right to exercise,
significant influence or control over the company; or
Example:

A actually exercises, or has the right to exercise
significant influence or control (SIOC) over B Limited
(see further information below).

Condition 5: actually exercise or have the right to exercise
significant influence or control over any trust or firm
which has significant control (under conditions 1 to 4)
over the company.
Example:

A actually exercises, or has the right to exercise SIOC
over The C Trust, which has SIOC over B Limited (as
a result of meeting any one of Conditions 1 to 4).
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It is important that anybody identifying a PSC fully understands
when an individual or an RLE may meet one of the five conditions
as set out above. It is necessary therefore to understand the
words and phrases which may be easily misunderstood.

Indirectly
Whilst reference to directly will speak for itself, shares and rights in
a company will be held indirectly if the entity above the company
meets any of the Conditions 1 to 3 and each entity above it in
the chain holds a majority stake in that entity immediately below
it in the chain. For example, Company A is wholly owned by
Company B and Company C owns a majority stake in Company B,
consequently, Company C will indirectly own more than 25% of the
nominal share capital of Company A.

Significant Influence or Control (SIOC)
Draft statutory guidance published on the meaning of SIOC does
not provide an exhaustive list of what will, or not, constitute
SIOC in the context in which it is used, however, the guidance
does provide a number of examples where an individual may
fall within the scope of Condition 4. The examples provided are
distinguished in instances where an individual has a right to
exercise SIOC and where an individual actually exercises SIOC.
The following may constitute a right to exercise SIOC: an
individual with absolute decision rights to veto rights (other than
for the purpose of protecting minority interests) over decisions
related to running the business of the company (e.g. adopting or
amending its business plan; changing the nature of its business;
making additional borrowing from lenders etc).
Examples of what may constitute actually exercising SIOC
include: when an individual is involved in the day-to-day
management e.g. a person who is not a director but regularly
or consistently directs or influences a significant section of
the board or, is regularly consulted on board decisions; an
individual’s recommendations are almost always followed by
shareholders.

COMPILING THE PSC REGISTER
All UK companies (except those to whom exceptions apply) and
their officers have a duty to take reasonable steps to find out if
anyone is a registrable person or a RLE in relation to it and to
identify them if this is the case. The information which will need to
be confirmed and placed on the PSC Register. In relation to any
individual identified as a PSC, the following information will need
to be placed on the PSC Register: their name, full date of birth,
nationality, country/area of residence, service address, the date
on which they became a PSC (from 6 April 2016), the details of
which PSC Condition is applicable and their residential address.

In connection with a RLE identified as a PSC its: name, registered
or principal office, the legal form of the entity and the law by which
it is governed, the register of companies in which it is entered
and its registration number in that register, the date on which it
became a registrable RLE (from 6 April 2016) and the nature of its
control over that company.
Investigations are to be made by notice, in accordance with the
detailed requirements prescribed by the Act. Any failure by an
individual or an RLE to respond to a company’s request will give
the company the ability to disenfranchise, and impose other
restrictions on, any shares held by them.

MAINTAINING THE PSC REGISTER
From 6 April 2016, companies must keep their own PSC Register.
In addition, from 30 June 2016, companies will need to provide the
PSC information which they hold to the Registrar of Companies
(Registrar) as part of their annual ‘confirmation statement’ (which
will replace a company’s obligation to file an annual return from
June 2016), so as to create a central register of all persons who
ultimately own and govern companies in the UK.
Therefore, there are to be two PSC Registers, one maintained by
the company, and the other by the Registrar, although a company
will have the option to hold its company’s PSC Register solely
on the public register (instead of keeping its own). Should a
company choose to hold its PSC Register publicly, information
such as shareholders’ addresses and a directors’ day of birth will
be visible (such information would otherwise not be available to
the public).
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