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We understand that employers may have many questions about employees 
returning to the workplace. 

To help you with this process we have covered some of the common queries within  
this guide and what employers should consider.

I want employees to return to the workplace, how must I inform them? 

The Government has not outlined any specific notice period for bringing staff back to the 
workplace or returning them from furlough. 

It would however be sensible to provide as much notice as possible so that the employees 
can prepare both practically and mentally for their return to the office. Employees will also 
need to make preparations, bearing in mind things like school holidays, as they will need to 
arrange childcare too.

Despite this, employers should ensure there is clear communication between themselves 
and employees about their plans for returning to the workplace. Employers must remember 
to communicate with all staff, including those on sick leave, family leave or furlough. 

I don’t intend to bring all of my workforce back to the office, is this OK? 

Where employers only intend to bring certain workers back, they should be mindful of 
anything that may look unfair or discriminatory when selecting one employee over another. 
This could result in claims against the company at a later date. Employers should consult 
with employees on an individual and possibly collective basis and strike a balance between 
the needs of the business and of the employee.
 
An employee does not wish to return to the workplace. What action can I take? 

If a worker has refused to return to work, employers may be able to class this as an 
absence and begin appropriate action against the individual.

Employers are generally not advised to rush into dismissal processes 
in this instance, as the employee should be given a reasonable length of 
time to respond on the reasons why they do not wish to return. 

An employee may have genuine concerns about the risk of contracting COVID-19, if they 
return to the office. These concerns may be increased by the Government’s guidance on 
mask-wearing no longer being mandatory. 

Those employees who reasonably believe that returning to the office will be a serious and 
imminent danger may be able to claim automatic unfair dismissal. They will not require the 
usual two years’ continuous employment and so employers must be cautious here. 



If the employee does not want to return to the office due to other reasons such as lifestyle 
changes, an employer should consider this on a case by case basis. Again, communication with 
the employee is essential here. An employee with 26 week’s continuous employment will be 
eligible to make a flexible working request and an employer will have an obligation to consider 
this. A request would need to be considered in a reasonable and non-discriminatory way.

However, in cases of continued refusal, where there is not sufficient evidence to merit their 
claims, careful disciplinary action may be considered. 

I intend to bring employees back, but I need to change their role/working hours/ 
salary, can I do this? 

Employers must outline what each employee’s role will be when they return. In some cases, 
their role, number of hours worked or remuneration package may need to change, which 
may require careful discussion and negotiations.

Employers and employees will need to reach an agreement on any changes to reduced 
hours, benefits or contract terms. 

This should be the priority of any back to work meeting and should be confirmed in writing 
within each employee’s contract.

Do I have to ensure the workplace remains COVID secure? 

Employers have a legal duty to protect the health, safety and welfare of their employees and 
other people who might visit their business, such as suppliers and customers. 

Employers must do whatever is reasonably practicable to achieve this. Failure to meet the 
required standards could lead to fines and/or prosecution, as well as significant compensation 
if a business is found to be at fault for an injury or incident having failed to uphold its duties.

How do I ensure the workplace is COVID secure? 

There are many steps that businesses can take to protect the work environment from COVID 
and other infectious viruses and diseases. 

Although not legally enforceable anymore, employers should consider: 

• Conducting a thorough health and safety risk assessment.
• Keep areas well ventilated.
• Encourage regular cleaning and hygiene.
• Support continued social distancing (where appropriate).
• Ensure that staff who are unwell do not attend the office. 
• Implement one way systems.

Businesses are no longer mandated to ensure all employees wear face masks. However, 
they must ensure they have sufficient measures in place to provide a safe and secure work 
environment. Employers may decide to continue to apply restrictions after 19 July 2021 and 
this may cause tension with employees who view this day as “freedom day”. 

However, an employer must do everything possible to avoid a virus outbreak at work, in 
particular, to avoid a claim of vicarious liability.

It is essential for employees, staff and visitors to the office to understand the requirements 
and expectations relating to health and safety and clear communication will provide this. 



Employees also have a duty to take care of their own health and  
safety and so training videos and an explanation of the risks of not following  
rules would be advisable. The consequences may extend to disciplinary action.

How do I conduct a risk assessment? 

As an employer, you should: 

• identify what work activity or situations might cause transmission of the virus
• think about who could be at risk
• decide how likely it is that someone could be exposed
• act to remove the activity or situation, or if this isn’t possible, control the risk

Employers with fewer than five employers don’t have to write anything down but they are 
advised to do so anyway. 

Are there any circumstances in which an employer can require an employee to 
have the vaccine?

The Health and Social Care Act 2008 (Regulated Activities) (Amendment) (Coronavirus) 
Regulations 2021 (SI 2021/891) were made on 22 July 2021 and come into force on 
11 November 2021. These regulations will require workers deployed in Care Quality 
Commission (CQC) regulated care homes to be fully vaccinated unless they are exempt. 
There will be a 16 week grace period from when the regulations come into force to 
enable workers impacted by the requirement to receive both doses of the vaccine.

However, there is currently no legislative power for the UK Government to mandate 
COVID-19 in other sectors and so apart from in care homes, it would be risky for employers 
to insist on vaccination in these sectors.

ACAS guidance advises that employers should support staff in getting the vaccine and detail 
the benefits of the vaccine to employees, but cannot force it upon them. 

However, there may be circumstances where it might be necessary to make vaccination 
mandatory for someone to do their job, for example where they travel overseas and need to 
be vaccinated to do so.

Why might an employee object to vaccination?

A recent survey from YouGov suggests that 1 in 5 people are unlikely to get the vaccination. 
Reasons for this vary, from lack of confidence in the safety of the vaccination to being 
opposed to vaccinations in general.

Vaccines may not be suitable for everyone and, therefore, there are several factors for 
employers to consider before rolling out a vaccination policy such as: 

• Disability – there may be some individuals who are advised not to have the vaccine due to 
a medical condition. 

• Pregnancy – Some pregnant women have been advised not to have the vaccine.
• Religion or belief – certain religious or moral objections to the vaccine could be protected 

under the protected characteristic of religious or philosophical belief. 

Vaccination policies may therefore be indirectly discriminatory unless they can be justified. 
Various exceptions may, therefore, need to be carved out if an employer is looking to roll out 
a policy on vaccination. 



Someone claims to be anti-vaccination, what can I do? 

It may be that someone’s anti-vaccination position could amount to a protected philosophical 
belief under the Equality Act 2010. 

There is certainly scope for a wide range of views on vaccination to fall within this protection, 
but not all views will qualify. 

For such claims to be successful there needs to be both a detriment and a causative 
connection to the religion or belief. 

Can an employee be dismissed for refusing vaccination?

Failure to follow a reasonable instruction can lead to a fair dismissal; most likely ‘dismissal for 
some other substantial reason’ (SOSR). 

Whilst there is yet to be any case law, a tribunal is likely to have sympathy with an employee 
who did not want to get the COVID-19 vaccine and was dismissed or disciplined as a result. 

Can an employer require an employee to disclose whether or not they have been 
vaccinated?

Requiring employees to disclose whether or not they have been vaccinated gives rise to both 
data protection and discrimination issues.

Employers would have to consider why they need evidence of vaccination and whether it is 
appropriate for the business. They will also need to carefully think about whether they have a 
lawful basis under data protection laws to ask for an employee’s vaccination status.

Should I update my employee handbook and workplace policies? 

If you have made a significant change to your operations and your expectations of employees 
then this must be reflected across your employment documents. 

This could include specific policies on vaccinations or new rules 
regarding homeworking. Any updated documents should be shared with 
employees and employers should check that they have been read and 
understood. 

A lot has changed within many companies and so it is well worth conducting a review of 
employment documents if you haven’t already.



I am concerned about the productivity of workers following their return  
to work, can I monitor their activities? 

In the UK there is no statutory right to privacy in the workplace under UK employment law, 
however, this doesn’t mean employers are free to monitor staff as they please. 

The mutual duty of trust and confidence, which is implied in every 
employment contract, means that any non-compliant or inappropriate 
monitoring of staff could be considered a breach of this duty. 

This could form the basis of a grievance against an employer or even grounds for 
constructive dismissal. There are also considerations under the Human Rights Act, including 
the right to privacy under Article 8.

Employers should also be careful not to conduct monitoring in a way that could be 
considered to be discriminatory, such as only monitoring a particular group of employees, 
such as younger workers or people with disabilities. 

Workplace monitoring is also covered by the Computer Misuse Act 1990, the Investigatory 
Powers Act 2016 (IPA 2016) and the Investigatory Powers (Interception by Businesses etc. 
for Monitoring and Record-keeping Purposes) Regulations 2018 (IPR 2018), which impose 
criminal and civil sanctions for breaches of the rules. 

Here to help

If you need help supporting employees as they return to the workplace, we are  
ready to assist you. To find out more about our HR and Employment Law services,  
please contact Joanna Alexiou today by calling +44 (0) 207 240 0521 or emailing  
Joanna.Alexiou@mackrell.com
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