
mackrell.com

Coronavirus Job Retention Scheme/ 
Furlough Scheme Factsheet for Employers

What is the Coronavirus Job Retention Scheme? 
It is a temporary scheme introduced by the Government on  
20th March 2020 by which employers can be reimbursed by HMRC, 
up to 80% of the salary of employees who have been “furloughed”, 
meaning that they have been put on a period of leave during which  
they are not required to work. It is designed to incentivise employers  
to keep employees who would otherwise have been made redundant, 
on the payroll. The scheme is open to all UK employers for at least 
three months starting from 1st March 2020.

Can an organisation access the scheme if they are a UK charity?
Yes, as any UK organisation with employees can apply, including 
businesses, charities, recruitment agencies (if the agency workers are paid 
through PAYE) and public authorities. The organisation must have created 
and started a PAYE payroll scheme on or before 28th February 2020 and 
have a UK bank account.

Which employees can I claim for under the scheme?
The employees you can claim for must have been on your PAYE payroll 
on 28th February 2020 and can be on any type of contract, including  
the following:

• Full-time employees
• Part-time employees
• Employees on agency contracts
•	 Employees	on	flexible	or	zero-hour	contracts

How must furlough leave be taken, to be eligible for funding?
Furlough leave must be taken in minimum blocks of three weeks to be 
eligible for funding.

Is there anything in the government guidance which prohibits 
rotating furlough leave amongst employees?
As at today’s date, there is nothing in the guidance that prohibits this 
as long as each employee is on furlough leave for a period of at least 
three weeks. Rotation of furloughed employees is likely to assist with 
industrial relations.

What information will an employer need to make a claim?
An employer will need the following:

• The e-PAYE reference number.
• The number of employees who are being furloughed.
• The claim period ( start and end date)
• The amount claimed (per the minimum length of furloughing  

of 3 weeks)
• The employer’s bank account number and sort code
• The employer’s contract name and number.

When is the HMRC portal expected to be operational by?
End of April 2020.

How will an employer decide who to put on furlough leave: do they 
need to go through an equivalent redundancy scoring exercise?
The	procedure	an	employer	follows	may	depend	on	its	current	financial	
situation. If an employer needs to very urgently furlough employees  
or make them redundant in order to be able to continue to trade, a  
limited selection procedure, carried out on an urgent basis, is likely  
to	be	acceptable.	However	if	an	employer	is	in	less	urgent	financial	
need,	they	can	draw	up	a	matrix	of	objective	criteria	in	a	similar	way	to	
redundancy. Employers should ensure that their decisions are not based 
on	discriminatory	criteria,	except	for	cases	where	this	could	be	justified	
(e.g. if selecting employees over 70 as per the government guidance).  
The employer should seek to consult with the employees. 

What will an employer have to do to claim on the job retention 
scheme?
An employer will have to designate employees to be placed on  
furlough leave and will have to notify their employees of  
this change. They will have to input the information  
into the HMRC portal to get the 80% of  
salary reimbursed. 
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Is the employer still liable to pay 100% of the employee’s salary?
Yes, an employer is still liable to pay 100% of the employee’s salary if there is 
no	clause	in	the	contract	allowing	for	lay-off.	The	government	will	contribute	
80% but the employer has to pay 100% of the employee’s salary.

What may happen if the employer is not willing to pay 100% of the 
employee’s salary, but does not have a contractual right to lay off?
The employer will need to agree with each employee that they will reduce 
their salary by 20% while they are furloughed. The employee should 
agree in writing and if an employer is changing their terms to reduce their 
salary,	this	needs	to	be	notified	in	writing	within	one	month	under	Part	1	
of the Employment Rights Act (ERA)1996. 

Can an employer put an employee on furlough leave without 
their consent?
An employer will need their employee’s consent to be put on furlough 
leave and it is likely that they will agree if otherwise they may be made 
redundant,	may	be	laid	off	with	no	pay	or	placed	on	unpaid	leave.

Does an employer have to fund the difference between the 80% 
payment and the employee’s full salary? 
The	employer	can	choose	to	pay	the	extra	20%	of	the	employee’s	salary,	
but does not have to.

Can an employee who is on short-time working (where they work 
less for less pay for a period of time) or working on reduced hours 
be furloughed?

Some employers may have already placed employees temporarily on 
reduced hours. For an employee to be furloughed and therefore, for the 
employer to be eligible to be reimbursed up to 80% of their salary, they 
cannot undertake any work for or on behalf of the organisation. 

Can an employee who has been put on unpaid leave, be 
furloughed?
Yes, however, this is only if they were placed on unpaid leave after  
28th February 2020.

Will employees continue to accrue annual leave whilst being 
furloughed?
Yes, the 5.6 weeks’ leave during the Working Time Regulations 1998 will 
continue to accrue during furlough leave.

What may happen to employees who were made redundant 
before the government announced the scheme?
Our understanding from the government guidance is that an employee 
who was on the payroll on 28th February 2020 and has since been made 
redundant, can be rehired and put on the scheme provided that their 
employment terminated on or after 1st March 2020.

Will it be an unfair dismissal if an employer makes someone 
redundant instead of placing them on furlough leave?
It	is	difficult	to	determine	whether	an	employment	tribunal	would	find	 
such a dismissal to be unfair at this stage. In accordance with the test  
for reasonableness under s98 (4) of the ERA, it will depend on the 
particular	circumstances	of	the	case,	including	the	size	and	resources	 
of the employer.

Can an employee who is on sick leave or who is self-isolating,  
be furloughed?
Employees who are on sick leave or are self-isolating should get Statutory 
Sick pay (SSP), but can be furloughed after they have recovered or are no 
longer self-isolating.

If an employee has more than one job, how will the furlough 
leave work?
If your employee has more than one employer they can be furloughed 
for	each	job.	Each	job	will	be	separate	and	the	cap	will	apply	to	each	
employer individually.

Can an employee who is undertaking volunteer work, e.g. an NHS 
Volunteer Responder, or is taking part in training, can they still  
be furloughed?
Yes, as long as the volunteer work or training does not provide services 
to or generate revenue for, or on behalf of their employer’s organisation. 
However, if workers are required to complete online training courses while 
they are furloughed, they must be paid at least the National Living Wage 
(NLW) or the National Minimum Wage (NMW) for the time spent training, 
even if this is more than the 80% of their wage that will be subsidised.

What can an employer claim on this scheme?
An employer will receive a grant from HMRC to cover the lower of 
80% of an employee’s regular salary or £2,500 per month, plus the 
associated Employer National Insurance Contributions (NICs) and 
minimum automatic enrolment employer pension contributions. Fees, 
commission and bonuses will not be included. The government will 
issue more guidance on how employers should calculate their claims for 
employers NICs and minimum automatic enrolment employer pension 
contributions, before the scheme becomes live.

How does the scheme work for employees whose pay varies?

If an employee has been employed (or engaged by an employment 
business) for a full year before the claim, the employer can claim for the 
higher of either:

• the same months’ earnings from the previous year.
•	 average	monthly	earnings	from	the	2019-2020	tax	year.

If an employee has been employed for less than a year, the employer can 
claim for an average of their monthly earnings since they started work. If 
an employee only started work in February 2020, you would use a pro-
rata for their earnings.

Is there anything in the guidance that may allow women on 
maternity leave to agree to return to work early and then be 
furloughed or to elect to change to shared parental leave and 
then be furloughed?
The guidance does not prohibit this from happening.

For more information please visit our coronavirus hub at
www.mackrell.com/coronavirus-legal-portal
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