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About Mackrell.Solicitors
Mackrell.Solicitors is an award-winning, full service law firm, with  
offices in central London and Birmingham.

We have been providing high quality legal advice and services since 1845 and 
although our firm has developed and grown substantially over the years, our focus  
on putting the client first by using innovative, practical solutions has never changed.

Despite significant growth in recent years we remain personal enough to provide 
the service clients look for and every case is supervised by one of our partners, 
working closely with our team at all levels. We are also large enough to offer 
comprehensive, full service expertise, so our clients are able to use our firm to  
deal with all their legal needs, no matter what the scale or complexity may be.

Our expertise is also widely recognised within our profession, in the UK and further 
afield. We have been named in the Business Development Innovation category at the 
Legal Week Innovation Awards 2019 and we have recently been shortlisted at a number 
of other national awards including the Family Law Awards 2019.

About Mackrell International
We are one of the founders of Mackrell International, one of the largest international 
organisations of independent law firms in the world, top ranked by Chambers Global 
Directory 2019. Under the auspices of Mackrell International we are able to provide 
immediate international legal advice for our clients and access to any jurisdiction 
worldwide.

Mackrell International member firms have offices in Alabama, Algeria, Argentina, 
Arizona, Australia, Austria, Belgium, Brazil, Bulgaria, Calgary, California, Channel Islands, 
Chile, China, Colombia, Colorado, Conneticut, Cyprus, Czech Republic, Delaware, 
Denmark, District of Colombia, Dominican Republic, Finland, Florida, France, Georgia, 
Germany, Greece, Guatemala, Hong Kong, Hungary, Illinois, India, Indonesia, Ireland 
(Republic Of), Israel, Italy, Japan, Kansas, Korea, Louisiana, Luxembourg, Malaysia, 
Massachusetts, Mexico, Mississippi, Missouri, Netherlands, New Jersey, New York, New 
Zealand, Northern Ireland, Norway, Ohio, Oregon, Pennsylvania, Peru, Poland, Portugal, 
Russia, Scotland, Singapore, South Africa, South Carolina, Spain, Sweden, Switzerland, 
Taiwan, Tennessee, Thailand, Toronto, Turkey, Ukraine, United Arab Emirates, United 
Kingdom, Vancouver, Venezuela, Vietnam, Washington and West Virginia.
 
Languages spoken include English, French, German, Gujarati, Hindi, Irish, Italian, 
Spanish and Swahili.



Can you divorce in England and Wales?
This will depend on your Domicile and Habitual Residence.

What is Domicile?

Domicile is the place where a person has their closest ties, usually where they live, work, 
arrange their finances and call home. A person can only be Domiciled in one country at 
a time. Domicile is acquired at birth and a person will retain that Domicile unless or until 
they choose another country as their Domicile.

What is Habitual Residence? 

Habitual Residence is considered to be the place where a person resides regularly with 
the purpose of settling for a significant period of time. A person may only be habitually 
resident in one place at a time.

The Courts of England and Wales will have jurisdiction to deal with your divorce if any 
one of the following applies to your situation:

a) You and your spouse are both habitually resident in England or Wales;

b) You and your spouse were habitually resident in England or Wales and one of you 
still live in England or Wales;

c) The respondent (the person NOT petitioning for divorce) is habitually resident in 
England or Wales;

d) The petitioner (the person who is petitioning for divorce) is habitually resident in 
England or Wales and has been living there for at least 1 year immediately prior to 
the filing of the petition;

e) The petitioner is domiciled in England or Wales and has been living there for at least 
6 months immediately prior to the filing of the petition;

f) The petitioner and the respondent are both domiciled in England or Wales;

OR if no Court of an EU contracting state has jurisdiction under EU law 

g) The petitioner or the respondent is domiciled in England or Wales when the petition 
is filed.



Brexit

The UK left the EU in January 2020. It remains to be seen what impact this will have on 
divorce and financial claims.

At present, the English Courts are still bound by EU regulations in relation to divorce, 
maintenance and financial remedy. What this means currently is that generally an 
English person living overseas cannot claim maintenance in its widest definition if they 
commence divorce proceedings in England.

The government has indicated that the current limitations on financial claims and the 
EU Maintenance regulation will no longer be followed as of 31 December 2020.
This may allow clients based abroad to file claims for all forms of financial orders, 
including maintenance, in the English courts when they are not habitually resident in 
this country.

It is vital that you take legal advice now, as the timing of proceedings will likely affect 
what you can and cannot do in the future.

No fault divorce

The UK Parliament recently passed legislation introducing a revised, no-fault divorce 
process. This is likely to come into law in Autumn 2021. It promises to greatly simplify 
the procedure and will enable a more collaborative approach to be taken, avoiding the 
need to “blame” the other party.



Why divorce in England and Wales?
The Benefits:

• May be quicker than other jurisdictions, divorce in England and Wales can be 
finalised in as little as 6 months;

• May be cheaper than other jurisdictions;
• No requirement to attend at the Court in person;
• The English and Welsh Courts have an extensive range of powers; 
• The welfare of the children is always the Court’s first consideration; 
• Fair process and procedure.

England and Wales offer a number of options to assist in resolving disputes that 
arise upon divorce:

• Mediation – Assistance from a trained independent third party who will mediate 
between you and your partner on all disputes from finances to children;

• Collaborative – Collaborative law is a form of dispute resolution whereby 
rather than dealing through solicitors, clients work with them, to reach the best 
solutions for the family. The process involves a number of four-way meetings and 
no involvement by the Courts;

• Arbitration – a private dispute resolution process which achieves a binding outcome;

• Negotiations via Solicitors – Family law specialists can guide and advise you 
through to an agreement or settlement;

• Court Proceedings – If your dispute cannot be resolved by any of the above 
means the Courts of England and Wales will have the power to adjudicate.

Obviously each case is different depending on the individual circumstances so 
before deciding to apply to the English or Welsh Courts for a divorce call one of our 
specialist advisers to find out if it would be beneficial for you to do so.



The divorce procedure
You cannot apply for a divorce until you have been married for a period of at least one year.

The divorce process in England is conducted in three stages: 

1. The issue of a divorce petition
2. The grant of a Divorce Decree Nisi by the Court; and 
3. Obtaining a certificate of Decree Absolute from the Court.

• The document that has to be completed and filed with the Court to begin Court 
proceedings is a divorce petition. The party that applies for the divorce is called the 
petitioner, and the party responding is called the respondent.

• Either party to the marriage may petition on the ground that the marriage has  
broken down irretrievably. This has to be supported by one of the following five 
facts:

- Adultery;
- Unreasonable behaviour;
- Desertion for a period of two years or more;
- Two years’ separation, with both parties consent;
- Five years’ separation, without consent.
- The procedure can be undertaken online.

• The Court fee to issue a divorce petition is currently £550.
• At Court the divorce petition will be considered by a judge without a hearing or 

attendance by the parties. If the Judge agrees that the petition shows cause for 
a divorce then the petition is sent to the respondent for an Acknowledgement of 
Service to be completed and returned to Court. 

• The Court sends a copy of the Acknowledgment of Service form to the petitioner 
who then has to confirm that the divorce will be proceeding by filing a Statement at 
Court confirming the contents of the divorce petition, along with a request for the 
Decree Nisi to be listed. A Judge reviews the documents and gives a date for the 
Decree Nisi to be granted neither party’s attendance is required at the Court. 

• The Decree Nisi does not end the marriage. It is a provisional decree which says 
that the parties are entitled to a divorce. There is a compulsory six week and one 
day period between grant of Decree Nisi and application for the Decree Absolute.

• After that period the petitioner may apply for the Decree to be made Absolute.  
The Court will draw up the Decree Absolute within a few days and send a copy to 
both parties.

• If the petitioner does not apply, the respondent may apply for the Decree Absolute 
after a further three months has elapsed from the earliest date the petitioner could 
have applied. 

• Parties are not free to remarry until a Decree Absolute has been obtained.



Financial applications
Financial matters need not become a major contentious issue when parties 
separate. There are a number of ways in which these issues can be resolved:

1. Mediation;
2. Collaborative law;
3. Arbitration;
4. Negotiations through solicitors;
5. Court proceedings.

There are three aspects to consider:

1. Division of capital assets;
2. Spousal Maintenance;
3. Child maintenance.

At law, division of capital assets starts from a 50/50 basis. This is not necessarily cast in 
stone and the Court has to take into account the following statutory factors which can 
lead to movement from an equal split:

• The income, earning capacity, property and financial resources of the parties now 
and in the future;

• Financial needs, obligations and responsibilities of each of the parties now and in  
the future;

• Standard of living enjoyed by the family before breakdown of the marriage;
• The age of the parties to the marriage and the duration of the marriage;
• Any physical or mental disability of either of the parties;
• The contributions which each of the parties has made or is likely to make in the 

foreseeable future to the welfare of the family;
• The conduct of the parties, that is conduct in the opinion of the Court inequitable  

to disregard;
• The value of any benefit which each of the parties of the marriage will lose the 

chance of acquiring.

Spousal maintenance is considered on the basis of the need of the potential receiving 
spouse and the ability to pay of the paying spouse.

The English Courts do not have jurisdiction in relation to Child Maintenance unless 
the parties agree or the paying party lives overseas. Child Maintenance is governed 
by the statutory rules and formula implemented by the Child Maintenance Service 
in circumstances where the parents cannot agree a figure between themselves. The 
calculation is based on the statutory formula to be found on the Child Maintenance 
Service website.



Child law in England and Wales
What is parental responsibility?
In England and Wales a parent must have Parental Responsibility (PR) to have 
legal rights and duties toward a child. PR enables a parent to be consulted about 
decisions in relation to the child’s upbringing e.g. education, medical treatment, 
change of the child’s name, removal of the child out of the jurisdiction.

Do I have PR? 
A mother who gives birth to a child will automatically have PR;

A father who was married to the mother at the time of birth will automatically  
have PR;

A father who marries the mother after the birth of the child will gain PR;

A father who is listed on the birth certificate (for births after 01.12.2003) will  
have PR;

A father who has entered into a PR Agreement with the birth mother will gain PR;

Civil partners can enter into an Agreement or apply for PR. 

Jurisdiction: 
This is based on the habitual residence of the child but it can also arise if a divorce 
is commenced in England even if the parties and children live abroad. 

If a child is not resident in England, there may well be a legal argument about 
which country should deal with the arrangements. This can be regulated by the 
Hague Convention or English law as not all countries are signatories to the Hague 
Convention. 

This is a very complicated areas of law and it may be the case that the country 
which deals with the case significantly affects the outcome. It is vital to get expert 
legal advice at an early stage on these issues if you are planning to move from one 
country to England if your marriage or relationship ends.



Child Welfare:
Section 1(1) of the Children Act 1989 says that the child’s welfare is the most 
paramount consideration. Within the Act there is a Welfare Checklist. A list of seven 
factors that the Court shall have regard to when making a decision about a child: 

1. the ascertainable wishes and feelings of the child concerned (considered in the 
light of his age and understanding) 

2. his physical, emotional and educational needs 

3. the likely effect of any change in his circumstances 

4. his age, sex, background and any characteristics of his which the Court considers 
relevant 

5. any harm which he has suffered or is at risk of suffering 

6. how capable each of his parents, and any other person in relation to whom the 
Court considers the question to be relevant, is of meeting his needs 

7. the range of powers available to the Court under this Act in the proceedings  
in question. 

Hague Convention on the Protection of Children:
The mobility of modern families means that legal disputes between parents and 
the protection of children increasingly have an international dimension. The Hague 
Convention establishes a common set of legal rules as to where disputes concerning 
child protection should be litigated, what law should be applied, when effect should 
be given to foreign Court orders and, as to how and when member states should 
work together to facilitate solutions for children in need of protection. England and 
Wales are signatory to the Hague Convention

Non-Hague Convention Cases
Not all countries have signed the Hague Convention. Many countries in the Middle 
East for example have not. In such cases, the Court will determine the case according 
to the relevant domestic law and it is open to argument which of potentially two or 
more countries should best deal with the matter. If that is the case, and absent the 
agreement of both parents, it is imperative that you take legal advice as soon as you 
can. You must take advice before you act to remove children from the place they 
usually live unless this is clearly agreed.
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